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INTRODUCTION 


] .  This  is  the  annual  report  (containing  the  Certificate  of  Adoption  of  the  Joint  Submissions  of  the 
Judges'  Associations  and  the  Crown)  filed  by  the  Sixth  and  Seventh  Triennial  Provincial  Judges 
Remuneration  Commissions  (the  “Commission”).  It  is  being  filed  with  the  Chair  of  Management  Board 
of  Cabinet  in  accordance  with  section  51.13  of  the  Courts  of  Justice  Act,  R.S.O.  1990,  c.  43,  as  amended, 
and  section  16  of  Appendix  A  of  Framework  Agreement  (the  “Framework  Agreement”)  set  out  as  the 
Schedule  to  that  Act.  This  annual  report  contains  the  recommendations  of  the  Commission  contemplated 
by  section  1 5  of  the  Framework  Agreement  for  the  Ontario  Court  of  Justice  for  the  period  April  1 ,  2004  to 
March  31,  2010. 


2.  The  Framework  Agreement  continues  the  Provincial  Judges  Remuneration  Commission  on  a 
triennial  basis.  The  mandate  of  and  criteria  to  be  utilized  by  the  Commission  in  recommending 
appropriate  salary  levels,  benefits,  allowances,  and  pension  are  set  out  in  sections  13  and  25  of  the 
Framework  Agreement  and  arc  referred  to  in  more  detail  later  in  this  report.  Further  to  sections  27  and  30 
of  the  Framework  Agreement,  the  Commission’s  recommendations  with  respect  to  salary,  benefits,  and 
allowances  are  binding  on  the  government.  Recommendations  with  respect  to  pension  are  advisory  only. 
(A  reference  to  “government”  in  this  report,  unless  otherwise  indicated,  is  a  reference  to  the  Executive 
branch,  responsible  for  addressing  the  Commission  and  responding  to  the  Commission’s  report.  A 
reference  to  “the  Judges”  is  a  reference  to  the  Ontario  Conference  of  Judges  on  behalf  of  the  members  of 
the  Ontario  Court  of  Justice.) 


3.  The  purpose  of  the  Framework  Agreement  is  set  out  at  section  2  of  that  agreement  as  follows: 


The  purpose  of  this  agreement  is  to  establish  a  framework  for  the  regulation  of  certain  aspects  of 
the  relationship  between  the  executive  branch  of  the  government  and  the  Judges,  including  a 
binding  process  for  the  determination  of  Judges’  compensation.  It  is  intended  that  both  the  process 
of  decision-making  and  the  decision  made  by  the  Commission  shall  contribute  to  securing  and 
maintaining  the  independence  of  the  Provincial  Judges.  Further,  the  agreement  is  intended  to 
promote  co-operation  between  the  executive  branch  of  the  government  and  the  judiciary  and  the 
efforts  of  both  to  develop  a  justice  system  which  is  both  efficient  and  effective,  while  ensuring  the 
dispensation  of  independent  and  impartial  justice. 


THE  PROCESS  BEFORE  THIS  COMMISSION 


4.  The  parties’  efforts  to  strike  the  Sixth  Triennial  Commission  took  some  time  with  the  result  that 
the  Order- m-Council  effecting  the  appointment  of  the  Chair  of  the  Sixth  Triennial  Commission  was  dated 


- 


. 


> 


2 


May  17,  2006  for  a  term  of  three  years  ending  June  30,  2007.  Through  pre-hearing  correspondence  with 
counsel  for  the  parties,  and  at  a  pre-hearing  meeting  with  the  Sixth  Triennial  Commission  for  the  purpose 
of  organizing  and  scheduling  the  filing  of  written  submissions,  it  was  confirmed  that  in  the  event  that  the 
Sixth  Triennial  Commission  required  time  beyond  June  30,  2007  to  complete  its  work,  neither  party 
would  assert  that  the  Sixth  Triennial  Commission  was  exceeding  its  jurisdiction.  Following  that  case 
management  meeting,  the  Sixth  Triennial  Commission  received  extensive  written  briefs  and  exhibits  from 
both  parties  with  respect  to  the  salary  and  benefit  issues. 

5.  Over  the  course  of  eight  days  of  hearings,  the  Sixth  Triennial  Commission  heard  the  parties’ 
submissions  with  respect  to  salary  and  benefits,  excluding  pension.  In  addition,  we  received  a  written 
request  from  Justice  Geraldine  Sparrow,  a  member  of  the  Ontario  Court  of  Justice,  to  make  submissions 
with  respect  to  pension.  That  request  was  accommodated  and  Justice  Sparrow,  having  filed  a  written 
brief  ,  also  made  oral  submissions  to  the  Sixth  Triennial  Commission  on  May  2,  2007. 

6  A  number  of  days  of  hearing  had  been  scheduled  in  August  2007.  Those  days  were  adjourned  on 
'die  agreement  of  the  parties  and  in  circumstances  which  the  Sixth  Triennial  Commission  subsequently 
learned  were  in  order  to  allow  the  representatives  of  the  parties  the  opportunity  to  continue  the 
preparation  of  a  joint  submission  and  certain  underlying  regulatory  support. 

7.  At  that  same  time  the  parties  agreed  that  the  Sixth  Triennial  Commission  as  constituted  would 
continue  as  the  Seventh  Triennial  Provincial  Judges  Remuneration  Commission.  The  Commission 
members  were  asked  and  the  members  agreed  to  this  appointment  Such  reappointment  is  contemplated 
by  section  9  of  the  Framework  Agreement. 

8.  Just  prior  to  convening  on  October  16,  2007  the  parties  filed  a  joint  submission  with  the 
Commission.  The  parties  also  each  filed  a  written  brief  and  further  exhibits.  At  the  hearing,  the  parties 
made  oral  submissions  with  respect  to  that  filing.  In  addition,  the  Commission  heard  from  two  recendy 
retired  members  of  the  provincial  court  bench.  Justices  Anton  Zuraw  and  Peter  Mitchell,  as  well  as  Justice 
Joseph  James  who  had  been  on  the  provincial  court  bench  before  being  elevated  to  the  Superior  Court  and 
then  retiring.  Subsequendy,  the  Commission  received  a  letter  from  Justice  Sparrow  advising  that,  having 
reviewed  the  joint  submission,  she  was  not  seeking  to  make  any  further  representaticms  before  the 
Commission.  Justice  James  also  wrote,  advising  that  he  was  withdrawing  his  submissions  from  the 
Commission’s  consideration. 
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9.  We  will  address  the  submissions  received  from  Justice  Sparrow,  Justice  Zuraw  and  Justice 
Mitchell  in  the  context  of  reviewing  the  pension  aspects  of  the  joint  submission. 

THE  PROCESS  LEADING  TO  THE  JOINT  SUBMISSION 

10.  In  2006,  the  parties  agreed  to  establish  a  joint  working  group  on  pensions  pursuant  to  section  18 
of  the  Framework  Agreement.  That  section  provides: 

The  parties  agree  that  the  representatives  of  the  Judges  and  the  Lieutenant  Governor  in  Council 
may  confer  prior  to,  during  or  following  the  conduct  of  an  inquiry  and  may  file  such  agreements 
with  the  Commission  as  they  may  be  advised. 

1 1 .  This  led  to  discussions  within  that  working  group  of  how  the  broader  interests  of  the  parties  could 
be  articulated  and  explored. 

12.  A  decision  by  the  parties  to  ensure  the  full  exchange  of  information  between  the  parties  on  the 
pension  issue  was  of  significant  assistance  to  the  parties.  It  was  also  anticipated  to  be  in  the  best  interests 
of  the  Commission  process,  in  order  to  assist  it  in  making  recommendations  concerning  the  complex 
pension  issue.  It  was  agreed  that  actuaries  for  each  party  would  work  together  to  assess  existing  costs  and 
costs  of  various  pension  options.  Extensive  work  between  the  actuaries  with  full  disclosure  and  exchange 
of  information,  with  the  involvement  of  the  parties,  took  place.  Neither  of  the  actuaries  retained  by  the 
parties  had  been  involved  in  any  prior  Triennial  Commission  proceedings  or  litigation  between  the 
parties.  Those  consultants  met  and  costed  various  pension  options  having  regard  to  various  underlying 
assumptions  and  were  thus  able  to  provide  the  Commission  with  costings  as  well  as  information  regarding 
the  anticipated  effects  of  the  proposed  pension  changes  that  both  parties  accepted. 

13.  Once  the  actuarial  work  had  been  completed  and  various  options  with  associated  costings  were 
available,  the  Judges  next  considered  those  options  in  the  context  of  total  compensation.  The  Judges 
acknowledged  to  the  Commission  that  it  would  have  been  unrealistic  for  it  to  expect  that  the  government 
would  agree  to  implement  pension  changes  independently  of  consideration  by  government  of  the  total 
cost  of  the  compensation  arrangements.  In  fact,  the  total  compensation  principle  had  been  highlighted  and 
adopted  at  least  as  early  as  1992  in  the  report  of  the  Second  Triennial  Commission  (at  page  47)  and 
reflects,  in  our  view,  a  fundamentally  appropriate  consideration  in  determining  compensation  levels. 

14.  Timing  became  a  concern  for  both  parties.  The  period  of  the  Sixth  Triennial  Commission’s 
mandate  is  April  1,  2004  to  March  31,  2007.  Although  hearings  on  salary  were  ongoing  at  the  same  time 
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as  the  working  group  was  holding  its  discussions,  any  pension  recommendations  made  by  the  Sixth 
Triennial  Commission  would  then  be  subject  to  government  review.  That  would  necessarily  occur 
significantly  into  the  time  frame  mandated  for  the  Seventh  Triennial  Commission,  thereby  foreclosing  the 
possibility  of  the  timely  commencement  of  those,  and  potentially  subsequent  Commission  proceedings.  It 
was  considered  to  be  in  everyone’s  interest  to  try  to  get  the  parties  and  the  process  ‘back  on  track’. 

15.  A  tentative  unsigned  joint  submission  was  reached  by  representatives  of  the  parties  in  May  2007. 
No  judge  participated  in  this  process.  That  joint  submission  contains  a  frill  proposal  with  respect  to 
salaries,  benefits  and  allowances,  and  pension  for  the  full  six-year  period  of  the  Commission’s  mandate. 
Hie  joint  submission  was  first  canvassed  within  government.  When  it  was  clear  that  the  government  was 
likely  to  approve  the  proposed  compensation  arrangements,  it  was  considered  by  the  Board  of  Directors 
of  the  Ontario  Conference  of  Judges  (the  “OCJ”)  and  approved  provisionally.  It  was  then  explained  at 
four  meetings  of  judges  held  around  the  province  in  July  2007.  No  voting  occurred  at  these  meetings.  The 
joint  submission  was  then  approved  by  the  Board  of  Directors  of  the  OCJ  in  August  2007. 
Representatives  worked  out  the  final  language  of  the  joint  submission  which  was  approved  by  Cabinet  in 
August  2007.  Cabinet  also  approved  a  Regulation  providing  for  implementation  of  the  proposed  pension 
changes,  which  regulation  will  only  come  into  effect  should  the  Commission  approve  the  terms  of  the 
joint  submission.  The  passing  of  that  Regulation  was  an  active  step  on  the  government’s  part,  in  response 
to  the  Judges’  concerns,  to  assure  the  Judges  of  its  commitment  to  the  joint  submission  process  and  its 
content,  and  thereby  actively  work  to  repair  the  relationship  between  the  parties;  a  step  that  has  been 
recognized  and  accepted  by  the  Judges  in  that  light. 

16.  The  members  of  the  Sixth  Triennial  Commission  were,  as  noted  earlier,  asked  by  the  parties 
whether  they  would  accept  appointment  to  the  Seventh  Triennial  Commission  and  the  Orders-in-Council 
required  to  make  those  appointments  were  passed  prior  to  our  receipt  of  the  joint  submission. 


THE  CRITERIA  FOR  ASSESSING  THE  JOINT  SUBMISSION 


17.  The  mandate  of  the  Commission  is  established  by  section  13  of  the  Framework  Agreement  which 

provides: 


13.  The  parties  agree  that. .  the  Commission  shall  conduct  an  inquiry  respecting: 

(a)  the  appropriate  base  level  of  salaries, 

(b)  the  appropriate  design  and  level  of  pension  benefits,  and 

(c)  the  appropriate  level  of  and  kind  of  benefits  and  allowances  of  provincial  judges. 
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18  Section  25  of  the  Framework  Agreement  stipulates  that  in  malting  its  recommendations  on 
compensation,  the  Commission  “shall  give  every  consideration  to,  but  not  limited  to,  the  following 

criteria”: 

(a)  the  laws  of  Ontario, 

(b)  the  need  to  provide  fair  and  reasonable  compensation  for  judges  in  light  of  prevailing 
economic  conditions  in  the  province  and  the  overall  state  of  the  provincial  economy; 

(c)  the  growth  or  decline  in  real  per  capita  income; 

(d)  the  parameters  set  by  any  joint  working  committees  established  by  the  parties, 

(e)  that  the  Government  may  not  reduce  the  salaries,  pensions  or  benefits  of  Judges,  individually 
or  collectively,  without  infringing  the  principle  of  judicial  independence, 

(f)  any  other  factor  which  it  considers  relevant  to  the  matters  in  issue 

19.  Section  26  of  the  Framework  Agreement  also  contemplates  the  joint  filing  of  a  letter  from  the 
parties  to  the  Commission  requesting  that  the  Commission,  in  the  course  of  its  deliberations,  attempt  to 
produce  a  unanimous  report. 

20.  Built  into  the  Framework  Agreement  are  a  number  of  mechanisms  designed  to  encourage  and 
enhance  cooperative  efforts  by  the  parties  before  the  Commission.  Most  importantly  from  the  parties’ 
perspective,  section  18  of  the  Framework  Agreement  contemplates  that  representatives  of  the  parties  may 
confer  at  any  time  before,  during,  or  after  Commission  proceedings,  and  may  file  such  agreements  with 
the  Commission  as  they  may  be  advised.  The  Commission,  under  section  19  of  the  Framework 
Agreement,  may  participate  in  joint  working  committees  with  the  parties  on  matters  related  to  the  inquiry. 
The  parties  may  agree  to  give  the  Commission  an  enhanced  scope  of  inquiry  under  section  14.  Reference 
to  section  26  is  made  above. 

21.  Finally,  and  perhaps  most  importantly  from  the  Commission’s  perspective,  section  25(d) 
establishes  as  a  criteria  that  the  Commission  ‘shall’  consider,  ‘the  parameters  set  by  any  joint  working 
committees  established  by  the  parties’. 

22.  At  the  outset  this  Commission  also  accepts  and  adopts  the  observation  of  its  role  made  by  the 
Fifth  Triennial  Commission  (the  “Davie  Commission”)  at  page  4  of  its  report  dated  December  5,  2003 
wherein  that  Commission  commented  that  the  discretion  accorded  the  Commission  by  the  Framework 
Agreement  is  “consistent  with  the  role  of  the  Commission  to  present  independent,  objective 
recommendations”. 

THE  JOINT  SUBMISSION  REVIEWED 


Salary 
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23.  As  of  April  1,  2003,  (the  final  year  of  the  mandate  of  the  Davie  Commission)  the  salary  level  for 
judges  of  the  Ontario  Court  of  Justice  was  $206,348. 

24.  Hie  joint  submission  proposes  salary  increases  as  follows: 

April  1,2004- $2 13,054 
April  1,2005  -$219,979 
April  1,  2006  -  $228,338 

-inclusive  of  IAI  Canada  increases 

25.  For  2007/2008/2009,  the  joint  submission  proposes  salary  to  increase  by  the  IAI  Canada  factor,  as 
provided  in  the  Framework  Agreement.  (Section  45  of  the  Framework  Agreement  provides  that  salaries 
will  increase  by  the  IAI  Canada  factor  each  April,  subject  to  a  maximum  limit.) 

26.  The  joint  submission  also  proposes  that  the  existing  salary  differential  of  9.65%  for  Senior 
Regional  Judges  be  maintained,  subject  only  to  the  restriction  in  the  Davie  Commission  report  limiting 
the  maximum  level  of  the  Senior  Regional  Judge  salary  rate  to  no  more  than  the  salary  level  of  a  federally 
appointed  puisne  judge.  Similarly,  the  joint  submission  proposes  that  the  same  salary  differential  provided 
for  ia  the  Davie  Commission  report  be  maintained  for  the  Associate  Chief  Justices  and  the  Chief  Justice. 
Those  differentials  are  in  the  amount  of  $7,500.  for  Associate  Chief  Justices  and  $12,000.  for  the  Chief 
justice  above  the  Senior  Regional  Judge  salary  rate. 

27.  For  2004  and  2005  the  proposed  salary  increases  represent  a  3.25%  increase  over  the  prior  year 
(Inclusive  of  IAI  Canada  increases).  In  2006  the  proposal  represents  a  3.8%  increase  over  the  prior  year 
(inclusive  of  the  IAI  Canada  increase).  The  IAI  Canada  increase  for  2007  is  2.7%,  which  would  bring  the 
salary  figure  to  $234,502  as  of  April  1,  2007. 

28.  The  Sixth  Triennial  Commission  held  over  six  days  of  hearings  on  the  issue  of  salary.  At  the  time 
of  hearing  the  joint  submission  the  bulk  of  the  submissions  on  salary  had  been  made.  Representations 
with  respect  to  Deputy  Minister  salaries  and  income  tax  data  of  lawyers  in  private  practice  as  comparators 
remained  to  be  addressed  by  the  parties.  In  very  brief  summary,  the  Judges  took  the  position  that  salary 
levels  ought  to  reflect  parity  or  ‘near’  parity  to  federally  appointed  judges.  The  government  salary 
position  was  to  provide  IAI  indexing.  The  Judges  reviewed  at  length  the  jurisdiction  of  the  court,  both 
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testoricaUy  and  in  comparison  to  its  federal  counterpart.  We  heard  from  Professor  Michael  Code  of  the 
University  of  Toronto  with  respect  to  the  evolution  in  the  sharing  of  criminal  law  jurisdiction  between  the 
provincially  and  federally  appointed  courts.  The  government  did  not  accept  the  federal  comparator  and 
submitted  that  other  provincial  courts  across  the  country  provided  a  more  relevant  comparison. 
Substantial  economic  data  was  also  filed  and  reviewed.  The  government  submitted  that  the  prevailing 
economic  conditions,  particularly  in  the  latter  part  of  the  Sixth  Triennial  Commission’s  mandate,  did  not 
warrant  the  kind  of  increase  in  salary  that  the  Judges  were  then  proposing. 

29.  These  arguments  were  also  put  to  the  Fourth  Triennial  Commission  (the  “Beck  Commission”) 
and  the  Davie  Commission.  Those  Commissions  accepted  certain  of  the  arguments  made  by  the  Judges 
and  each  recommended  significant  salary  increases  and  benefit  enhancements,  although  the  Davie 
Commission’s  recommendations  appear  to  have  been  tempered  by  economic  factors  in  the  latter  year  of 

its  mandate. 

30.  As  noted,  there  was  substantial  disagreement  between  the  parties  as  to  the  appropriate 
comparators)  to  utilize  in  assessing  an  appropriate  salary  rate.  The  Judges  relied  on  the  federal 
comparator.  The  government  argued  provincial  comparators  were  more  relevant  and  noted  Alberta 
Federally  appointed  judges’  salaries  in  2007  were  $252,000.  A  joint  submission  made  to  the  most  recent 
Alberta  judicial  Compensation  Commission,  and  adopted  by  that  Commission,  recommended  a  salary 
level  of  $220,000  per  year  for  the  three  year  period  ending  March  31,  2009.  We  understand  that 
recommendation  to  have  been  adopted  by  the  Alberta  government. 

31.  Tims,  having  regard  to  the  increases  above  the  1A1  proposed  in  the  first  three  years,  the  salary 
level  proposed  by  this  joint  submission  would  place  the  salary  of  judges  of  the  Ontario  Court  of  Justice 
between  these  competing  comparators.  The  joint  submission  makes  it  clear  that  neither  party  has 
conceded  any  position  with  respect  to  the  issue  of  appropriate  comparators. 

Benefits  and  Allowances 


32.  With  respect  to  benefits  and  allowances,  the  joint  submission  provides  for  a  retroactive  increase 
to  mileage  expenses  and  automatic  further  increases  consistent  with  mileage  expense  improvements 
applied  across  the  provincial  government  as  a  whole.  The  government  also  commits  to  providing  a 
benefits  booklet  to  individual  judges. 
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33  The  joint  submission  also  proposes  that  the  government  would  reimburse  the  Ontario  Conference 
of  judges  for  disbursements,  including  actuarial  fees,  in  the  amount  of  $226,003.76. 

34  The  joint  submission  proposes  an  additional  benefit  in  light  of  the  pension  recommendations 
made.  The  government  would  pay,  to  a  maximum  of  $100,000.00,  the  cost  of  actuarial  advice  provided  to 
individual  judges  in  order  to  assist  in  determining  whether  that  judge  will  exercise  the  one-time  pension 
option  proposed  in  the  joint  submission. 


35  The  joint  submission  also  proposes  a  contribution  to  the  legal  fees  of  the  Ontario  Conference  of 
Judges  in  the  amount  of  $485,000.00  with  any  unused  balance  from  disbursements  and/or  the  amount 
allocated  for  actuarial  advice  to  be  included  as  well. 

36  Before  both  the  Beck  and  Davie  Commissions  the  Judges  sought  representation  costs  on  the  basis 
that  they  are  constitutionally  required.  The  government  opposed  that  position  in  both  instances, 
submitting  that  representation  costs  are  neither  a  benefit  nor  an  allowance  under  section  13(c)  of  the 
Framework  Agreement,  nor  were  they  constitutionally  required.  Both  Commissions  rejected  the 
government’s  position  in  that  regard  and  recommended  the  payment  of  representation  costs.  (See  the 
Beck  Commission  report  at  pages  50-54;  and  the  Davie  Commission  report  at  pages  39-45) 

37.  We  agree  with  those  Commissions  that  the  Framework  Agreement  does  not  limit  representation 
costs  from  inclusion  in  section  13(c).  We  further  agree  that  statutorily  and  constitutionally  mandated 
participation  by  the  judiciary  in  this  Commission  process  leads  to  a  conclusion  that  participation  on  an 
equal  footing  through  the  payment  of  reasonable  representation  costs  is  appropriate. 


Pension 


a)  History  of  the  Judges’  Pension  Plan 

38.  The  current  judges’  pension  plan  came  into  effect  as  a  result  of  the  1984  Report  of  the  Provincial 
Courts  Committee.  That  report  acknowledged  that  contribution  levels  to  a  provincial  court  judge’s 
pension  plan  would  need  to  be  much  greater  than  a  typical  retirement  plan  because  of  the  shorter  duration 
of  a  judicial  career.  In  addition,  the  government  would  have  to  underwrite  the  majority  of  the  costs  of  the 
plan  in  order  for  it  to  be  actuarially  sound.  That  proposed  plan  was  intended  to  provide  a  replacement 
ratio  of  approximately  75%  of  salary  at  retirement  when  taxes,  Old  Age  Security,  and  Canada  Pension 
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Plan  were  taken  into  account  (see  pages  78-79  of  the  report  of  the  First  Triennial  Provincial  Judges 
Remuneration  Commission  dated  September  27,  1988  (“Henderson  #1”)).  The  pension  scheme 
recommended  by  the  1984  Committee  was  essentially  implemented. 

39.  The  resulting  pension  plan  was  entirely  structured  around  a  benchmark  reflected  in  the  current 
plan,  that  is,  a  judge  with  15  years  of  service  at  age  65  will  receive  a  pension  benefit  of  45%  of  final 

salary. 

40.  The  Henderson  #1  report  proposed  no  changes  to  the  structure  of  the  pension  plan.  However,  it 
found  that  the  plan  required  improvement,  on  the  basis  that  the  1984  plan  no  longer  satisfied  the  75% 
target  income  replacement  ratio.  It  further  considered  that  both  private  and  public  sector  pension  plans 
were  improving  and  that  a  basic  pension  of  45%  of  final  salary  could  no  longer  be  justified  for  provincial 
court  judges.  Henderson  #1  recommended  that  the  basic  percentage  used  to  calculate  pension  benefits  be 
increased  by  10%  to  55%  of  final  salary.  It  also  recommended  that  service  in  excess  of  15  years,  obtained 
prior  to  age  65  receive  recognition  on  the  basis  of  an  additional  0.5%  of  salary  for  each  year  in  excess  of 
the  basic  15  year  service  requirement,  (pages  82-85).  These  recommendations  were  not  accepted  by  the 
government 

41.  The  Second  Triennial  Commission  was  also  chaired  by  Gordon  Henderson  and  filed  its  report  on 
August  5,  1992.  (“Henderson  #2”).  According  to  the  Henderson  #2  report,  the  pension  plan  at  that  point 
provided  an  additional  1%  of  salary  for  each  year  worked  in  excess  of  fifteen  years  over  the  age  of  65,  to 
a  maximum  of  55%  at  age  75  (page  10). 

42.  During  the  course  of  those  proceedings  each  party  retained  an  actuary,  as  did  that  Commission 
Significant  attention  was  paid  to  the  pension  issue.  Two  actuarial  reports  were  provided  to  Henderson  #2, 
outlining  plan  designs  and  their  implications  on  salary  replacement  ratios.  There  was  general  consensus 
that  longer  periods  of  service  ought  to  be  recognized  in  the  form  of  additional  pension  benefits. 
Henderson  #2  recommended  the  existing  plan  plus  an  additional  1%  of  final  salary  per  year  of  service 
beyond  15  years  accrued  before  age  65  (pages  10-11).  This  recommendation  fell  below  the  1988 
recommendations  of  Henderson  #1.  However  it  was  adopted  by  the  government. 

43.  No  pension  changes  were  recommended  by  the  Third  Triennial  Commission  (the  “Brown 
Commission”).  The  Judges  made  submissions  that  the  pension  arrangements  enjoyed  by  federally 
appointed  judges  ought  to  be  adopted,  or  alternatively,  that  pensions  be  the  subject  of  a  joint  working 
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group  to  assist  subsequent  Commissions.  The  government  concurred  in  that  alternate  submission  and  the 
Brown  Commission  recommended  that  such  a  joint  study  group  be  struck  with  a  view  to  providing  the 
Fourth  Triennial  Commission  with  the  appropriate  information  and  advice  with  respect  to  pension 
benefits  (pages  5,  8,  and  1 1  of  its  undated  report). 

44.  Pension  issues  were  dealt  with  at  length  by  the  Beck  Commission.  At  paragraph  8  of  its  report 
dated  May  20,  1999,  that  Commission  recommended  that  the  pension  plan  be  brought  to  a  662/3% 
income  replacement  level,  similarly  to  the  federal  judges’  plan  and  that  early  retirement  options  be 
improved.  The  report  identified  three  options.  First,  move  to  an  equivalent  of  the  federal  pension  plan. 
Second,  move  to  a  20  year  accrual  rate  of  3.3%  to  enable  moving  to  a  replacement  ratio  of  66%  of  salary. 
Third,  and  identified  as  a  less  desirable  option,  maintain  the  existing  plan  but  provide  for  a  10%  of  salary 
increase  across  the  pension  chart  This  latter  recommendation  corresponded  to  the  recommendation  made 
by  Henderson  #1  in  1988.  The  Beck  Commission  also  recommended  that  an  early  retirement  option  (a 
rule  of  80)  be  made  available  and  that  existing  early  retirement  penalties  of  5%  and  2%  be  eliminated  or, 
in  the  alternative,  reduced. 

45.  The  pension  plan  benefit  was,  and  is,  indexed  to  salary.  That  is,  if  the  salary  of  sitting  judges 
increases,  a  retired  judge  receives  an  increase  in  pension  benefit  based  on  the  percentage  of  salary 
increase.  There  was  significant  debate  between  the  parties  before  the  Beck  Commission  as  to  the  effect  of 
salary  indexing  on  income  replacement  levels,  as  well  as  debate  as  to  the  various  assumptions  relied  on  to 
assess  expected  pre-appointment  savings.  At  the  time,  the  average  age  of  appointment  to  the  provincial 
bench  was  43  years.  By  way  of  comparison,  for  example  to  the  federal  plan,  a  judge  appointed 
provincially  at  age  40  would  have  to  work  35  years  (until  age  75)  in  order  to  receive  the  same  percentage 
of  salary  as  pension  that  a  federal  judge  appointed  at  age  50  would  receive  after  15  years  of  service  (at 
age  65).  However  it  would  have  been  difficult  to  assess  actual  pension  value  given  that  the  federal  plan 
was,  and  is  indexed  to  the  Consumer  Price  Index  (“CPI”),  whereas  the  provincial  plan  was  indexed  to 
current  salary. 

46.  Although  not  specifically  addressed  by  the  Beck  Commission,  the  Judges  concede  that  a  change 
to  the  indexing  formula  was  likely  inherent  in  that  Commission’s  recommended  and  preferred  first  option. 


47.  The  Beck  Commission  made  its  pension  recommendations  in  the  strongest  terms  commenting: 
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The  mandatory  implementation  of  our  salary  recommendations  without  implementation  of  our 
pension  recommendations,  would  not  be  sensible  social  policy...  It  is  critical  that  there  be  a 
concomitant  improvement  in  the  pension  plan,  (pages  65-66) 

48.  The  fact  of  salary  indexing  was  a  significant  feature  relied  on  by  the  government  in  rejecting  the 
pension  recommendations  made  by  the  Beck  Commission.  It  responded  that  as  the  Beck  Commission 
recommendations  had  increased  salaries  28%  over  the  term  of  that  Commission,  pension  benefits  to 
retired  judges,  calculated  as  a  percentage  of  current  salary,  had  also  increased  by  28%  and  no  further 
pension  changes  were  warranted  in  light  of  continuing  fiscal  restraint. 

49.  The  Davie  Commission  did  not  deal  with  pensions,  given  then  ongoing  litigation  between  the 
parties  concerning  the  government’s  rejection  of  the  Beck  Commission’s  pension  recommendations. 

50  Thus,  since  1984  when  the  pension  plan  was  introduced,  there  has  been  only  the  change  adopted 
in  1992  as  a  result  of  the  Henderson  #2  recommendation,  notwithstanding  significant  attention  being 
directed  at  the  issue  and  expressions  of  concern  by  various  Commissions  regarding  its  adequacy. 

b).  The  Effect  of  History  on  the  Parties’  Relationship 

51.  The  events  and  litigation  leading  to  the  Supreme  Court  of  Canada’s  decision  in  the  PEI 
Reference,  infra,  was  evidence  of  the  fact  that  the  relationship  between  provincial  governments  and 
provincial  judiciaries  was  strained.  In  its  decision,  the  Court  spoke  directly  to  its  attempt  to  ameliorate 
that  tension  by  ‘depoliticizing’  the  process  of  setting  judicial  remuneration.  In  the  early  nineties,  the  three 
branches  of  government  in  Ontario,  in  difficult  economic  circumstances  and  in  the  context  of  a  threatened 
wage  freeze  (somewhat  reminiscent  of  what  occurred  in  Manitoba  leading  to  its  litigation  in  the  PEI 
Reference ),  had  successfully  negotiated  and  entered  into  the  Framework  Agreement,  thereby  avoiding  the 
immediate  challenges  faced  by  other  jurisdictions  to  maintaining  judicial  independence.  However, 
subsequent  years  of  fiscal  restraint  occurring  concomitantly  with  significant  increases  in  jurisdiction  and 
workload  took  their  toll  on  the  relationship  between  the  judiciary  and  the  government. 

52.  It  is  not  clear  from  the  Beck  Commission  report  whether  the  Brown  Commission 
recommendation  for  the  striking  of  a  working  group  on  pensions  was  acted  upon.  It  appears  not,  at  least 
not  to  the  extent  or  manner  contemplated  by  Brown.  It  is  clear  that,  before  the  Beck  Commission,  the 
parties  did  not  agree  on  a  number  of  critical  actuarial  assumptions  in  order  to  be  able  to  jointly  assess 
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pension  plan  options  and  come  to  any  real  understanding  or  agreement  as  to  their  corresponding  costs  and 
benefits.  That  contributed  to  further  frustration  for  both  parties. 

53.  Following  the  release  of  the  Beck  Commission  report,  the  Judges  had  difficulty  with  both  the 
reasons  given  by  the  government  for  its  rejection  of  Beck’s  pension  recommendations  and  the  process 
that  was  followed  by  the  government  in  reaching  the  decision  not  to  implement  any  pension  reform.  That 
led  to  extensive  and  lengthy  litigation,  ultimately  before  the  Supreme  Court  of  Canada.  ( Ontario  Judges 
Assn.  v.  Ontario  (Management  Board),  [2003]  O.J.  No.  4155  (C.A.);  Provincial  Court  Judges’  Assn,  of 
New  Brunswick  v.  New  Brunswick  (Minister  of  Justice);  Ontario  Judges  ’  Assn.  v.  Ontario  (Management 
Board);  Bodner  v.  Alberta ;  Conference  des  juges  du  Quebec  v.  Quebec  (Attorney  General);  Mine  v. 
Quebec  (Attorney  General),  [2005]  2  S.C.R.  286  (“ Bodner”)). 

54.  Pension  issues  were  not  addressed  by  the  Davie  Commission  due  to  the  ongoing  litigation 
between  the  parties  flowing  from  the  Beck  Commission  pension  recommendations.  The  Davie 
Commission  recommended  salary  increases  totaling  21%  over  three  years  as  well  as  certain  benefit 
improvements  and  representation  costs  ( Ontario  Conference  of  Judges  v.  Ontario  (Chair,  Management 
Board),  (2004)  71  O.R.  (3d)  528  (Div.  Ct.)  at  page  530). 

55.  Following  the  release  of  the  Davie  Commission  report,  further  legal  proceedings  ensued.  The 
Judges  sought  to  enforce  the  binding  recommendations  of  that  Commission  further  to  the  time  frame  set 
out  in  the  Framework  Agreement.  The  government,  in  turn,  alleged  that  the  Davie  Commission  had  erred 
in  jurisdiction  and  in  law  by,  inter  alia ,  failing  to  appropriately  apply  the  criteria  established  by  the 
Framework  Agreement  ( Ontario  Conference  of  Judges ,  supra.)  In  sum,  the  relationship  between  the 
parties  had  deteriorated  notwithstanding  the  purpose  of  the  Framework  Agreement  and  the  expectations 
of  the  Supreme  Court  of  Canada  expressed  in  the  PEI  Reference. 

c).  The  Proposed  Changes  to  the  Pension  Plan 

56.  The  proposed  changes  to  the  existing  pension  plan  are  effectively  contained  in  the  chart  attached 
to  the  joint  submission.  The  existing  pension  plan  is  somewhat  unique.  The  provisions  are  contained  in 
Regulations  and  have  evolved  over  time  as  circumstances  have  changed.  No  single  comprehensive 
document  exists  summarizing  the  provisions  of  the  judge’s  pension  plan.  Thus,  the  parties  have 
historically  found  it  more  instructive  to  indicate  the  plan’s  essential  benefits  through  a  chart  detailing  age 
and  years  of  service. 
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57  In  somewhat  greater  detail,  the  terms  of  the  existing  pension  plan  may  be  summarized  as  follows: 

a) .  A  judge  of  the  Provincial  Court  currently  receives  a  pension  of  45%  of  salary  at  age  65,  with 
!  5  years  of  service.  The  actual  pension  entitlement  of  persons  at  various  ages  of  appointment  and 
retirement  are  set  out  in  the  chart. 

b) .  A  judge  with  more  than  15  years  of  service  accrued  before  the  age  of  65,  receives  an 
additional  1%  of  salary  per  year  for  each  year  of  service  beyond  1 5  years. 

c) .  A  judge  with  15  years  of  service  at  age  65  also  receives  an  additional  1%  of  salary  for  each 
year  worked  past  age  65  through  to  age  75. 

d) .  Judges  who  wish  to  work  past  age  65  are  renewed  annually,  up  to  age  75,  at  the  discretion  of 
the  Chief  Justice. 

e) .  Judges  who  wish  to  retire  early  face  a  penalty  of  5%  of  salary  reduction  for  each  year  from 
age  60  to  65  and  an  additional  2%  for  each  year  between  age  55  and  60.  There  is  no  factor  80 
plan  or  any  other  factor  plan  (for  example  60/20  or  factor  90,  both  of  which  exist  in  the  provincial 
public  service  pension  plan)  which  would  allow  for  an  actuarially  unreduced  pension  to  be  taken 
prior  to  the  normal  retirement  age  of  65. 

f) .  Judges’  pensions  after  retirement  are  indexed  to  the  rate  of  salary  increases  for  sitting  judges. 

g) .  Judges  contribute  7%  of  salary  to  the  pension  plan.  The  cost  to  the  government,  which  varies 
over  time,  at  last  estimate  was  36. 1%  of  payroll.  (By  way  of  comparison,  the  cost  to  government 
of  the  pension  plan  at  the  time  of  its  consideration  by  the  Beck  Commission  recommendations 
was  27%  of  payroll  (page  58-Beck  Commission  report)) 

58  The  essential  elements  of  the  pension  changes  proposed  by  the  joint  submission  may  be 
summarized  as  follows: 

a).  Every  judge  retiring  after  June  1,  2007  with  more  than  10  years  of  service  would  receive  an 
additional  1 1%  of  salary  in  pension  benefits  every  year  upon  retirement. 
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b) .  Judges  with  less  than  10  years  of  service  would  receive  a  prorated  portion  of  this  increase 
commencing  at  five  years  of  service.  Like  the  existing  plan,  there  would  be  no  pension  benefit  if 
the  judge  serves  fewer  than  five  years  or  is  under  age  55  at  retirement. 

c) .  For  judges  with  1 5  years  of  service  who  have  reached  age  60,  early  retirement  would  be 
facilitated  through  the  reduction  of  the  existing  penalties  from  5%  of  salary  per  year  prior  to  age 
65  to  3.5%  of  salary  per  year.  This  proposed  change,  taken  together  with  the  proposed  11% 
salary  increase  would  mean  that  a  judge  retiring  at  age  60  with  15  years  of  service  would  receive 
18.5%  of  salary  more  in  pension  benefits  than  under  the  existing  plan.  A  judge  retiring  at  age  62 
with  15  years  of  service  would  receive  15.5%  of  salary  more  in  pension  benefits. 

d) .  For  all  other  judges  (that  is,  those  judges  who  have  not  yet  reached  60  years  of  age  and  1 5 
years  of  service)  the  existing  2%  and  5%  of  salary  penalty  reductions  for  early  retirement  would 
remain  in  effect. 

e) .  A  judge  not  retired  as  of  June  1,  2007,  who  wished  to  take  advantage  of  the  above  provisions 
would  have  to  agree  to  waive  the  provisions  of  the  existing  pension  plan  with  respect  to  salary 
indexing.  Salary  indexing  would  remain  in  effect  for  existing  retirees  but  non-retired  judges 
opting  to  take  advantage  of  the  new  pension  arrangements  would  have  their  pension  benefits 
indexed  based  on  Canada  CPI  indexing.  Based  on  the  costing  assumptions,  it  is  expected  that 
cost  of  living  indexing  would  result  in  a  cost-saving  to  government  in  pension  plan  costs  over 
time.  However,  it  is  also  expected  that  judges  would  have  the  benefit  of  a  higher  pension  at  and 
in  the  early  years  of  retirement  based  on  the  higher  percentage  of  salary  benefit. 

f) .  The  new  provisions  of  the  pension  plan  would  apply  to  all  future  appointments  to  the  court. 
Judges  retiring  prior  to  June  1,  2007  would  not  have  the  right  to  elect  to  take  advantage  of  the 
new  pension  rules  but  would  continue  to  enjoy  salary  indexing.  As  noted  above,  non-retired 
judges  as  of  June  1,  2007  could  opt  for  the  existing  pension  plan  with  salary  indexing  or  choose 
the  proposed  pension  changes  with  the  early  retirement  options  and  CPI  indexing. 

59.  The  proposal  for  pension  changes  contained  in  the  joint  submission  reflect  changes  similar  to 
those  recommended  by  Henderson  #1,  almost  twenty  years  later. 
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60.  The  Commission  had  the  benefit  at  the  hearing  of  the  presence  of  both  actuaries  retained  by  the 
parties  to  answer  questions  arising  out  of  the  parties’  joint  submission.  As  noted,  those  experts  were  able 
to  agree  on  the  changes  in  cost  and  pension  benefits  which  were  relied  on  by  the  parties  in  making  the 
joint  submission. 

61.  Most  fundamentally,  and  in  the  context  of  the  pension  chart,  the  joint  submission  proposes  that  a 
judge  appointed  at  age  50  and  retiring  at  age  65,  receive  a  pension  benefit  of  56%  of  salary  rather  than  the 
current  pension  benefit  of  45%  of  salary.  This  particular  increase  in  pension  benefit  would  reflect  an 
increase  of  24.4%.  The  proposal  also  maintains  the  1%  additional  salary  based  on  years  of  service 
obtained  above  15  before  age  65  and  beyond  age  65. 

62.  The  1 1%  increase  would  also  apply  to  those  with  10  or  more  years  of  service  and  would  be  pro¬ 
rated  for  those  with  service  between  5  and  9  years.  The  early  retirement  penalties  are  also  reduced.  Not 
only  would  the  ‘regular’  pension  benefit  be  significantly  increased,  these  latter  two  proposed  changes  (the 
increase  applying  to  reduced  years  of  service  and  the  reduction  in  penalties)  would  have  the  effect  of 
significantly  enhancing  early  retirement  opportunities  of  judges.  According  to  the  actuarial  estimates,  the 
proposed  increased  pension,  in  percentage  terms,  varies  between  a  low  of  15.7%  to  a  high  of  84.6% 
depending  on  years  of  service  and  age  at  retirement. 

63.  For  example,  a  judge  appointed  at  age  41,  choosing  to  retire  at  age  60  would,  under  the  existing 
pension  plan,  receive  a  pension  benefit  of  29%  of  salary.  Under  the  proposal  in  the  joint  submission  that 
judge  would  be  entitled  to  a  pension  benefit  of  47.5%  of  salary  (an  increase  of  18.5%).  For  such  a  judge 
retiring  in  2007  that  would  represent  an  increase  of  over  $43,300.00  in  annual  pension  benefits. 

64  Justice  Sparrow’s  submissions  centered  on  a  concern  that  female  judges,  whom  she  submitted 
were  generally  appointed  at  a  younger  age,  were  required  under  the  existing  pension  plan  to  work 
considerably  more  years  than  their  male  counterparts  in  order  to  receive  an  unreduced  pension.  The 
proposal  accommodates  an  entitlement  to  retire  earlier  as  would  a  ‘factor  80’  pension  plan,  although  the 
pension  benefit  would  still  be  reduced  by  the  application  of  the  lower  penalties.  However,  the  proposal 
represents  a  significant  improvement  for  all  judges  who  were  appointed  at  a  younger  age  and  who  seek 
early  retirement  (whether  that  captures  a  greater  number  of  female  judges  we  make  no  comment). 

65.  The  parties  agree  that  the  cost  of  the  pension  changes  contained  in  the  joint  submission  is 
estimated  at  approximately  5.1%  of  salary.  More  of  the  cost  is  attributable  to  the  early  retirement 
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enhancements  and  more  accurate  costings  would  depend  on  the  number  of  judges  who  choose  to  take  up 
that  option  and  on  an  assessment  of  the  extent  of  cost-saving  generated  by  the  move  to  CPI  indexing. 

66.  The  proposal  recognizes  some  potential  cost  saving  in  the  elimination  of  the  salary  indexing 
while  yet  recognizing  the  more  normative  CPI  indexing  for  the  future.  Judges  retiring  prior  to  June  1, 
2007  would  retain  salary  indexing.  The  actuarial  evidence  indicates  that  the  higher  pension  benefit  at  the 
time  of  retirement  with  CPI  indexing  is  of  significantly  more  value  in  the  earlier  years  of  retirement.  In 
any  event,  the  proposal  contemplates  that  all  sitting  judges  would  have  the  option  of  salary  indexing  or 
CPI  indexing  and  the  representation  costs  attributable  to  individual  actuarial  advice  would  go  a  long  way 
to  assisting  individual  judges  in  assessing  which  option  works  to  their  best  individual  advantage. 

67.  These  proposed  changes  would  not  bring  the  judge’s  pension  to  the  level  enjoyed  by  their  federal 
counterparts.  The  difference  in  basic  pension  benefit  between  the  federal  and  provincial  pension  plans  is 
currently  22%,  and  is  subject  to  the  contentious  issue  of  costing  the  effect  of  salary  indexing.  The 
differential  in  absolute  salary  dollars  between  federal  and  provincial  judges  would  likely  increase  over  the 
period  of  this  Commission’s  mandate  based  on  the  proposed  salary  amounts,  which  would  have  the  effect 
of  increasing  the  differential  in  the  pension  benefit  for  those  retiring  during  that  period  and  likely 
regardless  of  the  indexing  formula  applied. 

68.  However,  for  the  first  time,  the  pension  plans  would  be  able  to  be  compared  on  an  ‘apples  for 
apples5  basis.  The  proposed  increase  in  pension  benefit,  as  a  percentage  of  salary,  represents  a  reduction 
of  about  one-half  of  the  current  differential  between  the  two  plans  for  a  judge  with  15  years  of  service 
retiring  at  age  65.  That  percentage  of  salary  differential  reduces  further  forjudges  retiring  at  age  65  with 
service  in  excess  of  15  years. 

69  The  Judges  estimate  the  proposed  pension  improvements  as  equivalent  to  a  further  compensation 
increase  of  $1 1,828.  per  year  over  the  term  2007  to  2010.  The  Judges  conceded  that  the  likelihood  of 
obtaining  the  government’s  agreement  to  such  significant  pension  improvements  as  well  as  an  equivalent 
increase  in  salary  above  the  IAI  in  those  years  was  low. 

70.  Following  the  completion  of  the  parties’  representations  on  the  joint  submission,  the  Commission 

heard  from  three  recently  retired  judges.  As  noted  earlier.  Justice  James  subsequently  withdrew  his 
submissions.  The  submissions  by  Justice  Zuraw  and  Justice  Mitchell  reflected  a  concern  regarding  the 
timing  of  any  implementation  of  the  proposed  pension  changes.  Justice  Zuraw  submitted  that  judges  who 
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had  retired  during  the  tenure  of  the  Sixth  Triennial  Commission  faced  the  loss  of  growth  in  their  pensions 
by  virtue  of  lower  salary  and  benefit  increases  (while  retaining  salary  indexing)  and  in  the  proposal  for 
better  early  retirement  options.  The  latter,  he  noted,  had  the  potential  to  lead  more  colleagues  to  choose  to 
retire  and  sit  on  a  per  diem  basis,  thereby  reducing  the  ability  of  currently  retired  judges  to  augment  their 
lower  pensions.  Justice  Mitchell  expressed  frustration  with  the  delay  in  the  appointment  of  the  Sixth 
Triennial  Commission.  Both  submitted  that  judges  retiring  in  the  period  between  April  1,  2004  and  June 
I,  2007  should  be  able  to  exercise  the  option  contained  in  the  joint  submission  (Justice  Mitchell  indicated 
that  retroactivity  on  pension  benefits  was  not  being  sought).  Justice  Zuraw  also  expressed  concerns  about 
maintaining  an  open  process,  fair  and  equitable  to  all. 

71.  As  noted  earlier,  the  salary  indexing  provision  of  the  current  pension  plan  is  fairly  unique.  CPI 
indexing  is,  by  far,  the  more  usual  method  of  maintaining  the  value  of  a  pension  benefit  at  current  dollars. 
Retired  judges  have  seen  significant  improvement  in  their  pension  benefit  as  a  result  of  the  28%  and  21% 
salary  increases  afforded  by  the  Beck  and  Davie  Commissions  over  the  six  year  period  of  those  mandates. 
Those  increases  must  be  seen  however  in  light  of  the  lower  pension  benefit  as  a  percentage  of  salary. 

72.  The  parties  acknowledged  that  the  June  1,  2007  date  was  chosen  as  their  discussions  were 
occurring  in  May  2007  and  a  future  implementation  date  was  required  to  move  forward  with  the  joint 
submission.  The  Judges  were  anxious  to  have  the  date  fixed  as  early  as  possible  and  it  appears  that  the 
government  was  agreeable  to  that  approach, 

73.  In  making  this  joint  submission  the  Judges  recognized  that  the  Beck  Commission  pension 
recommendations,  which  accepted  much  of  the  Judges’  position  on  pensions,  were  not  implemented.  Nor 
has  there  been  any  change  to  the  pension  for  fifteen  years.  More  significantly,  the  Judges  acknowledged 
that  there  was  no  guarantee  that  pension  changes  would  be  made  at  any  time  given  that  the  Commission’s 
recommendations  are  not  binding  and  in  light  of  the  government’s  ability  to  reject  those  recommendations 
lbr  ‘rational’  reasons  (as  that  test  has  been  enunciated  by  the  Supreme  Court  of  Canada  in  Bodner). 

74.  A  significant  barrier  to  implementing  prior  pension  recommendations  appears  to  have  been  the 
salary  indexing  formula.  The  enhancement  of  early  retirement  options  has  been  precluded  in  the  face  of 
this  cost  to  the  benefit  of  existing  retirees.  It  is  an  unusual  feature.  In  the  Commission’s  view,  CPI 
indexing  is  normative. 
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75  Significant  retroactive  changes  to  the  pension  plan  were  not  adopted  by  the  parties  in  their  joint 
submission.  This  underlies  the  concern  raised  by  Justices  Zuraw  and  Mitchell.  Any  recommendation  of 
this  Commission  with  respect  to  pension,  assuming  acceptance  of  that  recommendation  by  the 
government,  would  likely  not,  in  the  normal  course,  be  applied  retroactively  (see  section  33  of  the 
Framework  Agreement,  which  appears  to  contemplate  implementation  following  Cabinet  approval).  More 
to  the  point,  any  Commission  recommendation  on  pension  is  simply  that,  a  recommendation.  It  has  no 
binding  authority  on  the  government  under  the  terms  of  the  Framework  Agreement.  Thus,  although  the 
Sixth  Triennial  Commission  proceedings  were  delayed,  there  is  nothing  in  the  history  of  proceedings 
before  these  Triennial  Commissions  that  should  have  suggested  to  any  judge  that  recommendations  on 
pension  were  likely  to  be  accepted  and  implemented  during  the  mandate  of  the  recommending 
Commission.  Moreover,  there  would  have  been  no  guarantee  that  any  recommendation  would  have  been 
accepted  and  implemented  at  all.  Anyone  deliberating  on  whether  or  not  to  retire  at  any  particular  time 
would  have  only  the  assurance  of  the  terms  of  the  existing  pension  plan  on  which  to  base  a  decision. 
Anything  else  would  be  mere  speculation. 

76.  The  Judges,  as  part  of  its  reasons  in  moving  forward  with  the  joint  submission,  appear  to  have 
fully  understood  that  implementation  of  any  pension  changes  sooner  rather  than  later  would  be  of 
significant  benefit  As  time  passed  for  the  government’s  response  to  any  pension  recommendations  that 
may  have  been  made  by  the  Commission,  judges  would  continue  to  retire  under  the  existing  plan,  none  of 
whom  might  then  have  had  an  opportunity  to  obtain  the  benefit  of  these  proposed  changes.  Or  those 
judges  would  choose  to  continue  to  work  in  circumstances  where  their  health,  personal  circumstances,  or 
the  rigors  of  the  bench  were  causing  their  enthusiasm  for  the  work  to  wane.  Judges  who  chose  to  retire 
between  April  1,  2004  and  June  1,  2007  have  had  their  existing  pensions  protected  in  the  joint  submission 
by  the  retention  of  salary  indexing.  At  a  minimum,  these  retired  judges  will  continue  to  receive  IA1 
adjustments.  They  will  also  continue  to  benefit  from  any  other  salary  increases  obtained  by  sitting  judges. 
In  maintaining  salary  indexing  for  judges  who  retired  prior  to  June  1,  2007,  and  proposing  that  the 
changes  be  effective  as  soon  after  the  representatives  of  the  parties  were  able  to  tentatively  agree  on  the 
proposed  pension  changes,  we  are  satisfied  that  the  joint  submission  reflects  full  consideration  of  the 
various  potential  individual  interests  and  a  necessary  and  appropriate  balancing  of  those  interests  with  the 
broader  aims  of  the  Commission  process. 
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THE  COMMISSION  PROCESS  AND  JOINT  SUBMISSION  IN  LIGHT  OF  THE  PEI  REFERENCE 

77.  The  Commission  process  is  one  thread  in  a  larger  tapestry  ultimately  designed  to  protect  and 
enhance  a  constitutional  interest  -  the  independence  of  the  judiciary.  Within  that  broader  context,  the 
Commission  is  mandated  to  deal  with  only  one  aspect  of  the  independence  issue  -  that  of  financial 
security.  That  mandate  gives  rise  to  certain  expectations  of  this  process  in  the  context  of  a  joint 
submission  from  the  parties. 


78.  It  is  necessary  then  to  carefully  review  the  decision  of  the  Supreme  Court  of  Canada  in  Reference 
re  Remuneration  of  Judges  of  the  Provincial  Court  of  Prince  Edward  Island;  Reference  re  Independence 
and  Impartiality  of  Judges  of  the  Provincial  Court  of  Prince  Edward  Island;  et.  al.  [1997]  3  S.C.R.  3  (the 
“ PE I  Preference”)  both  in  light  of  the  circumstances  which  were  before  the  Court  at  that  time  and  the 

circumstances  before  us. 

79.  The  Supreme  Court  of  Canada  described  the  issue  before  it: 

8  The  task  of  the  Court  in  these  appeals  is  to  explain  the  proper  constitutional  relationship 
between  provincial  court  judges  and  provincial  executives,  and  thereby  assist  in  removing  the 
strain  on  this  relationship. . . . 


140  What  is  at  issue  here  is  the  character  of  the  relationships  between  the  Legislature  and  the 
executive  on  the  one  hand,  and  the  judiciary  on  the  other.  These  relationships  should  be 
depoliticized. . . . 


80.  In  Valente  v.  The  Queen  [1985]  2  S.C.R.  673,  the  Court  had  focused  on  the  individual  dimension 
of  the  constitutional  requirement  for  financial  security  for  members  of  the  judiciary.  In  the  PEI  Reference, 
the  Court  went  on  to  articulate  the  basis  for  an  institutional  dimension  of  financial  security  as  an  aspect  of 
judicial  independence: 

9.  Although  these  cases  implicate  the  constitutional  protection  afforded  to  the  financial  security 
of  provincial  court  judges,  the  purpose  of  the  constitutional  guarantee  of  financial  security  -  found 
in  s.  11(d)  of  the  Charter,  and  also  in  the  preamble  to  and  s.  100  of  the  Constitution  Act,  1 867  -  is 
not  to  benefit  the  members  of  the  courts  which  come  within  the  scope  of  those  provisions.  The 
benefit  that  the  members  of  those  courts  derive  is  purely  secondary.  Financial  security  must  be 
understood  as  merely  an  aspect  of  judicial  independence...  Judicial  independence  is  valued 
because  it  serves  important  societal  goals  -  it  is  a  means  to  secure  those  goals. 

10.  One  of  these  goals  is  the  maintenance  of  public  confidence  in  the  impartiality  of  the  judiciary, 
which  is  essential  to  the  effectiveness  of  the  court  system.  Independence  contributes  to  the 
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perception  that  justice  will  be  done  in  individual  cases.  Another  social  goal  served  by  judicial 
independence  is  the  maintenance  of  the  rule  of  law,  one  aspect  of  which  is  the  constitutional 
principle  that  the  exercise  of  all  public  power  must  find  its  ultimate  source  in  a  legal  rule  ... 


124 ...  The  institutional  independence  of  the  courts  emerges  from  the  logic  of  federalism,  which 
requires  an  impartial  arbiter  to  settle  jurisdictional  disputes  between  the  federal  and  provincial 
orders  of  government.  Institutional  independence  also  inheres  in  adjudication  under  the  Charter, 
because  the  rights  protected  by  that  document  are  rights  against  the  state. . . . 

125.  But  the  institutional  independence  of  the  judiciary  reflects  a  deeper  commitment  to  the 
separation  of  powers  between  and  amongst  the  legislative,  executive,  and  judicial  organs  of 
government.  .  although  judicial  independence  had  historically  developed  as  a  bulwark  against  the 
abuse  of  executive  power,  it  equally  applied  against  "other  potential  intrusions,  including  any 
from  the  legislative  branch"  as  a  result  of  legislation. 


81.  The  Court  also  held  that  this  institutional  protection  is  afforded  to  provincial  courts 
notwithstanding  their  existence  as  creatures  of  statute,  given  the  increased  jurisdiction  granted  to  those 
courts  and  their  corresponding  increased  role  in  enforcing  provisions  protecting  the  values  of  the 
Constitution  (paras.  126-129). 

82.  In  summary,  at  para.  138  the  Court  stated: 


...the  institutional  independence  of  the  courts  is  inextricably  bound  up  with  the  separation  of 
powers,  because  in  order  to  guarantee  that  the  courts  can  protect  the  Constitution,  they  must  be 
protected  by  a  set  of  objective  guarantees  against  intrusions  by  the  executive  and  legislative 
branches  of  government. 


83.  Yet  the  Court  also  recognized  the  dilemma  in  setting  appropriate  compensation  forjudges: 


542  On  the  one  hand,  remuneration  from  the  public  purse  is  an  inherently  political  concern,  in 

the  sense  that  it  implicates  general  public  policy . the  political  nature  of  the  salary  reductions  at 

issue  here  is  underlined  by  the  fact  that  they  were  achieved  through  legislation,  not  collective 
bargaining  and  contract  negotiations. 

143.  On  the  other  hand,  the  fact  remains  that  judges,  although  they  must  ultimately  be  paid  from 
public  monies,  are  not  civil  servants...  the  three  core  characteristics  of  judicial  independence  - 
security  of  tenure,  financial  security,  and  administrative  independence  -  are  a  reflection  of  that 
fundamental  distinction,  because  they  provide  a  range  of  protections  to  members  of  the  judiciary 
to  which  civil  servants  are  not  constitutionally  entitled. 


145.  With  respect  to  the  judiciary,  the  determination  of  the  level  of  remuneration  from  the  public 
purse  is  political  in  another  sense,  because  it  raises  the  spectre  of  political  interference  through 
economic  manipulation. . . 


21 


84  The  Court  noted  that  economic  manipulation  could  arise  either  in  the  context  of  increases  or 
decreases  to  judicial  remuneration.  Thus,  it  held  that  the  imperative  of  protecting  the  courts  from  political 
interference  through  economic  manipulation  required  that  a  judicial  compensation  commission,  which 
was  independent,  objective,  and  effective,  be  interposed  between  the  judiciary  and  other  branches  of 
government.  The  objective  of  maintaining  the  depoliticization  of  the  relationship  while  recognizing  the 
inherent  political  nature  of  spending  from  the  public  purse  would  be  achieved,  stated  the  Court,  by 
requiring  such  commissions  to  issue  a  report  on  the  salaries  and  benefits  of  judges,  following  a  full 
hearing  of  submissions  by  the  parties. 

85  The  circumstances  before  the  Court  in  the  PEI  Reference  arose  out  of  three  sets  of  facts  from 
Alberta,  Manitoba,  and  Prince  Edward  Island  (“PEI”)  respectively.  In  PEI  the  provincial  government 
enacted  legislation  as  part  of  a  deficit  reduction  plan  which  reduced  the  salaries  of  Provincial  Court 
judges  and  others  paid  from  public  funds.  A  number  of  criminally  accused  then  challenged  the 
constitutionality  of  their  proceedings,  alleging  that  the  court  had  lost  status  as  an  independent  and 
impartial  court  under  the  Charter.  Similarly,  in  Alberta,  the  matter  arose  in  the  context  of  criminal 
proceedings  where  the  independence  of  the  provincial  court  was  challenged  on  the  basis  of  a  reduction  to 
the  judges’  salaries.  The  Court  dealt  with  these  cases  to  a  large  extent  on  the  basis  of  explaining  and 
setting  the  requirement  of  the  Commission  process. 

86.  The  Manitoba  provincial  government  had  similarly  passed  deficit  reduction  legislation  reducing 
the  salaries  of  provincial  court  judges  and  a  large  number  of  public  sector  employees.  A  pre-existing  and 
independent  salary  commission  process  had  received  submissions  from  the  parties.  However  prior  to 
issuing  its  non-binding  report,  the  legislation  reducing  the  judges’  salaries  intervened.  The  Court 
ultimately  found  that  the  province  had,  without  sufficient  reason,  circumvented  the  commission  process, 
“an  essential  procedural  requirement  of  the  collective  or  institutional  guarantee  of  financial  security” 
(para  233)  and  that  the  salary  reductions  imposed  violated  s.  1 1(d)  of  the  Charter. 

87.  The  Court  was  required  to  consider  the  conduct  of  the  executive  branch  of  the  Manitoba 
government  in  the  time  following  the  legislated  salary  reductions.  The  circumstances  elicited  the  remark 
from  then  Chief  Justice  Lamer  in  his  reasons  that  the  conduct  of  the  then  provincial  government 
represented  “either  an  ignorance  of,  or  a  complete  disrespect  for  judicial  independence”  (at  para.  238). 
Following  the  introduction  of  the  legislation  reducing  salaries,  the  government  initiated  negotiations  with 
the  judges’  Association  and  made  an  offer  of  a  salary  increase  on  the  condition  that  that  province’s 
Commission  hearings  not  proceed.  The  Association  accepted  the  offer  with  the  condition  attached.  A  joint 
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recommendation  was  drafted  which  was  intended  to  be  placed  before  that  existing  Commission.  The 
Court  found  that  both  parties  intended  the  negotiated  salary  increase  to  be  an  alternative  to  proceeding 
through  that  Commission. 

88.  The  Court  expressed  its  initial  concern  that  the  judges’  Association  appeared  to  be  a  willing 
participant  in  the  negotiations  thereby  compromising  its  own  independence.  However  the  Court 
concluded  that  the  Association  had  been  effectively  coerced  into  die  negotiations  as  it  had  been  given 
little  choice  when  faced  with  an  ineffectual  commission  process  as  an  alternative. 

89.  The  government  then  learned  that  the  judges  intended  to  bring  a  constitutional  challenge  to  the 
legislation.  It  refused  to  agree  to  make  a  joint  submission  to  that  Commission  unless  and  until  the  judges’ 
Association  agreed  to  forego  the  litigation.  No  such  assurance  was  given  and  no  joint  recommendation 
was  ever  made.  The  effective  suspension  of  the  Commission  process  ultimately  formed  part  of  the  judges’ 
constitutional  challenge. 


90.  It  was  in  the  context  of  these  circumstances  that  the  Court  made  remarks  concerning  the 
inappropriateness  of  salary  negotiations  between  the  executive  and  the  judiciary: 


246.  The  facts  of  this  appeal  vividly  illustrate  why  salary  negotiations  between  the  judiciary  and 
the  other  branches  of  government  are  unconstitutional.  Negotiations  force  the  organs  of 
government  to  engage  in  conduct  which  is  inconsistent  with  the  character  of  the  relationship 
between  them.  For  example,  the  Manitoba  government  relied  on  pressure  tactics  of  a  sort  which 
are  characteristic  of  salary  negotiations  Those  tactics  created  an  atmosphere  of  acrimony  and 
discord,  and  were  intended  to  induce  a  concession  from  the  judiciary.  Alternatively,  the  judiciary 
may  have  responded  with  a  pressure  tactic  of  its  own.  The  expectations  of  give  and  take,  and  a 
threat  and  counter-threat,  are  fundamentally  at  odds  with  judicial  independence.  They  raise  the 
prospect  that  the  courts  will  be  perceived  as  having  altered  the  manner  in  which  they  adjudicate 
cases,  and  the  extent  to  which  they  will  protect  and  enforce  the  Constitution,  as  part  of  the  process 
of  securing  the  level  of  remuneration  they  consider  appropriate.  In  this  light,  the  conduct  of  the 
Manitoba  government  was  unacceptable. 


91 .  In  finding  that  salary  negotiations  between  provincial  court  judges  and  provincial  governments  is 
inappropriate  from  a  constitutional  standpoint,  the  court  noted  that  negotiations  for  remuneration  from  the 
public  purse  are  indelibly  political  and  place  judges  in  a  conflict  of  interest  because  they  would  be 
negotiating  with  a  litigant  as  the  Crown  is  almost  always  a  party  to  criminal  prosecution  in  provincial 
courts.  The  reasonable  person  might  conclude  that  judges  would  alter  the  manner  in  which  they  adjudicate 
cases  in  order  to  curry  favour  with  the  Executive.  The  Court  cited  Professor  Friedland  who  wrote  that 
"head-to-head  bargaining  between  the  government  and  the  judiciary  [creates]...  the  danger  of  subtle 
accommodations  being  made"  (para.  187).  The  Court  went  on  to  say  that: 
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187...  this  perception  would  be  heightened  if  the  salary  negotiations,  as  is  usually  the  case,  were 
conducted  behind  closed  doors,  beyond  the  gaze  of  public  scrutiny,  and  through  it,  public 
accountability.  Conversely,  there  is  the  expectation  that  parties  to  a  salary  negotiation  often 
engage  in  pressure  tactics.  As  such,  the  reasonable  person  might  expect  that  judges  would 
adjudicate  in  such  a  manner  so  as  to  exert  pressure  on  the  Crown. 

188.  When  I  refer  to  negotiations,  1  use  that  term  as  it  is  understood  in  the  labour  relations 
context.  Negotiation  over  remuneration  and  benefits  involves  a  certain  degree  of  "horse- trading" 
between  the  parties....  that  kind  of  activity,  however,  must  be  contrasted  with  expressions  of 
concern  and  representations  by  chief  justices  and  chief  judges  of  courts,  or  by  representative 
organizations  such  as  the  Canadian  Judicial  Council,  the  Canadian  Judges  Conference,  and  the 
Canadian  Association  of  Provincial  Court  Judges,  on  the  adequacy  of  current  levels  of 
remuneration.  Those  representations  merely  provide  information  and  cannot,  as  a  result,  be  said  to 
pose  a  danger  to  judicial  independence. 

189.  ..  In  particular,  the  mandatory  involvement  of  an  independent  commission  serves  as  a 
substitute  for  negotiations,  because  it  provides  a  forum  in  which  members  of  the  judiciary  can 
raise  concerns  about  the  level  of  their  remuneration  that  might  have  otherwise  been  advanced  at 
the  bargaining  table.  Moreover,  a  commission  serves  as  an  institutional  sieve  which  protects  the 
courts  from  political  interference  through  economic  manipulation,  a  danger  which  inheres  in 
salary  negotiations. 

190.  ...  any  disadvantage  which  may  flow  from  the  prohibition  of  negotiations  is  a  concern  which 
the  Constitution  cannot  accommodate.  The  purpose  of  the  collective  or  institutional  dimension  of 
financial  security  is  not  to  guarantee  a  mechanism  for  the  setting  of  judicial  salaries  which  is  fair 
to  the  economic  interests  of  judges.  Its  purpose  is  to  protect  an  organ  of  the  Constitution  which  in 
turn  is  charged  with  the  responsibility  of  protecting  that  document  and  the  fundamental  values 
contained  therein.  If  judges  do  not  receive  the  level  of  remuneration  that  they  would  otherwise 
receive  under  a  regime  of  salary  negotiations,  then  this  is  a  price  that  must  be  paid 


92  The  Court  then  also  goes  on  to  confirm  another  constitutional  requirement  underlying 
institutional  financial  security;  that  the  Constitution  also  protects  judicial  salaries  from  falling  below  an 
acceptable  minimum  level. 


93.  Subsequently,  the  Supreme  Court  of  Canada  had  occasion  to  again  speak  to  the  issue  of 
establishing  judicial  remuneration.  In  Bodner,  the  Court  noted  that  the  concept  of  judicial  independence 
has  evolved  over  time  and  that  the  PEI  Reference,  with  its  direction  for  independent  commissions,  had 
intended  to  remove  the  level  of  judicial  remuneration  from  the  political  sphere  and  thus  avoid 
confrontation  between  government  and  judiciary. 


94.  The  Court  commented: 


10.  The  often  spirited  wage  negotiations  and  the  resulting  public  rhetoric  had  the  potential  to 
deleteriously  affect  the  public  perception  of  judicial  independence.  ...The  Reference  reflected  the 
goal  of  avoiding  such  confrontations.  Lamer,  C.J.’s  hope  was  to  ‘depoliticize’  the  relationship  by 
changing  the  methodology  for  determining  judicial  remuneration  (para.  146). 
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1 1  Compensation  commissions  were  expected  to  become  the  forum  for  discussion,  review  and 
recommendations  on  issues  of  judicial  compensation.  Although  not  binding,  their 
recommendations,  it  was  hoped,  would  lead  to  an  effective  resolution  of  salary  and  related  issues. 
Courts  would  avoid  setting  the  amount  of  judicial  compensation,  and  provincial  governments 
would  avoid  being  accused  of  manipulating  the  courts  for  their  own  purposes 

12.  Those  were  the  hopes,  but  they  remain  unfulfilled.  In  some  provinces  and  at  the  federal  level, 
judicial  commissions  appear,  so  far,  to  be  working  satisfactorily.  In  other  provinces,  however,  a 
pattern  of  routine  dismissal  of  commission  reports  has  resulted  in  litigation.  Instead  of 
diminishing  friction  between  judges  and  governments,  the  result  has  been  to  exacerbate  it.  Direct 
negotiations  no  longer  take  place  but  have  been  replaced  by  litigation. . . . 


95.  The  Court  then  uses  the  decision  to  clarify  the  principles  of  the  compensation  commission 
process  elaborated  in  the  PEI  Reference.  In  doing  so,  the  Court  added  a  third  step  to  the  analysis  of  a 
reviewing  court  in  determining  whether  or  not  a  government’s  response  to  a  Commission’s 
recommendations  met  the  test  of  rationality.  The  Court  directed  that  a  reviewing  court  ‘view  the  matter 
globally’  and  ask  whether  the  commission  process  had  been  respected  and  whether  the  purposes  of  the 
commission  -  preserving  judicial  independence  and  depoliticizing  the  setting  of  judicial  remuneration  - 
had  been  achieved?  (para.  31) 

96.  This  Commission  has  reviewed  the  Court's  decisions  in  the  PEI  reference  and  Bodner  with  great 
care  for  there  is  no  doubt  that  in  the  context  of  the  proceedings  before  us,  direct  discussions  regarding 
substantive  issues,  between  representatives  of  the  parties,  did  occur  outside  the  immediate  ambit  of  the 
Commission's  hearings.  It  is  incumbent  on  this  Commission  to  ensure  that  its  proceedings  have  not 
thereby  been  constitutionally  compromised.  We  are  satisfied,  for  the  reasons  that  follow,  that  the  process 
leading  to  the  filing  of  the  joint  submission  before  us  and  our  consideration  of  that  joint  submission  is 
constitutionally  appropriate. 

97.  We  are  satisfied  that  the  discussions  between  the  parties  do  not  reflect  negotiations  of  the  kind 
which  gave  rise  to  the  Court’s  concern.  Chief  Justice  Lamer  expressed  the  Court’s  concern  about  ‘direct 
negotiations’  between  the  government  and  the  judiciary  and  described  ‘horse-trading’  as  can  occur  in  a 
labour  relations  context.  In  the  context  before  us,  the  parties’  representatives  and  their  retained  experts 
met  in  the  context  of  a  working  group  for  the  purpose  of  attempting  to  understand  and  cost  various 
options  for  the  judges’  pension  plan. 

98.  Having  been  able  to  agree  to  those  costings  and  the  effect  of  various  options,  the  parties  then  had 
regard  to  the  total  compensation  cost.  We  must  assume  that,  in  the  course  of  these  discussions,  there  was 
a  certain  give-and-take  in  that  varying  priorities  would  necessarily  be  expressed  and  then  explored,  and 
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that,  even  though  the  mutual  focus  was  on  improving  the  pension  plan,  attention  had  to  be  given  to 
salaries  and  benefits  in  juxtaposition  to  potential  pension  improvements.  Both  parties  understood  that  in 
the  expenditure  of  public  funds,  total  compensation  was  a  factor  to  be  considered. 

99.  A  tentative  unsigned  joint  submission  was  reached  by  representatives  of  the  parties.  No  judge 
participated  in  this  process.  While  we  were  not  privy  to  those  discussions,  it  is  clear  to  the  Commission 
that  at  no  time  did  either  party  or  any  representative  suggest  that  the  Commission  process  was  not  fully 
available  to  complete  its  mandate  should  either  party  choose  to  proceed  in  the  absence  of  a  joint 
submission.  Further,  at  no  time  were  these  discussions  seen  as  an  alternative  to,  or  substitution  of  the 
Commission  process.  No  vote  or  other  indication  of  acceptance  was  sought  from  individual  judges.  The 
government  did  give  its  commitment  to  acceptance  of  the  joint  submission  should  it  be  recommended  by 
the  Commission.  The  resulting  joint  submission  has  been  placed  before  the  Commission  in  the  clear 
articulated  understanding  of  both  parties  that  the  Commission  is  free  to  adopt  or  reject  it.  Because  of  that 
understanding,  the  parties  filed  briefs  and  made  submissions  to  the  Commission  with  respect  to  the 
process  leading  to,  and  content  of  the  joint  submission,  both  independently  of,  and  in  reference  to  their 
earlier  submissions.  This  process  is  significantly  different  from  what  occurred  in  Manitoba  that  led  Chief 
Justice  Lamer  to  conclude  that: 


224... The  unconstitutionality  of  the  salary  reduction  in  [Manitoba]  arises  from  the  fact  that  the 
government  ignored  the  [Commission]  process. 


240.  ...the  record  before  this  Court  indicates  that  the  Government  of  Manitoba  initiated 
negotiations  with  the  Manitoba  Provincial  Judges  Association,  and  furthermore  that  those 
negotiations  had  the  express  purpose  of  setting  salaries  without  recourse  to  the 
[Commission].  .  The  letter  also  quotes  the  Minister  as  having  made  the  offer  “[o]n  the  condition 
that  the  Judicial  Compensation  Committee  hearings  do  not  proceed”. 


243.... The  government  seems  to  have  learned  that  the  Association  was  considering  a 
constitutional  challenge  to  Bill  22.  It  then  refused  to  agree  to  making  a  joint  submission  with  the 
.Association  to  the  [Commission]  until  the  Association  clarified  its  intentions  regarding  potential 
litigation. 

244.  The  clear  implication  of  this  letter. . .  was  that  the  government  would  not  proceed  with  the 
joint  recommendation  unless  the  Association  agreed  to  forego  litigation... No  such  assurance  was 
given,  and  the  joint  recommendation  was  never  made. 


100.  This  was  described  by  the  Court  as  conduct  that  relied  on  pressure  tactics  and  that  was  intended 
to  induce  a  concession  from  the  judiciary  (para.  246).  The  Court  noted  that  the  judiciary  may  have 
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responded  with  a  pressure  tactic  of  its  own  (the  threat  of  litigation).  It  was  in  this  context  that  the  Court 
described  negotiations  as  fundamentally  at  odds  with  judicial  independence. 

101.  The  structural  basis  of  this  Commission  was  before  the  Court  in  the  PEI  Reference  and  was 
referred  to  with  approval,  arising  as  it  does  from  the  Framework  Agreement  between  the  parties  which  is 
incorporated  as  a  Schedule  to  the  Courts  of  Justice  Act.  The  Framework  Agreement  exceeds  the 
constitutional  minimums  established  by  the  Court  in  a  number  of  areas.  Membership  on  the  Commission 
is  independent  of  all  three  branches  of  government.  The  appointment  of  the  Chair  of  the  Commission 
requires  the  mutual  agreement  of  the  parties  and,  in  the  event  that  the  Commission  is  unable  to  reach 
unanimous  recommendations,  the  recommendations  of  the  Chair  prevail.  Recommendations  regarding 
salaries  are  binding.  The  Framework  Agreement  between  die  parties  was  specifically  noted  by  the  Court 
in  the  PEI  Reference  as  a  mechanism  which  promoted  judicial  independence  (para.  191). 

102.  The  discussions  between  the  parties  occurred  within  the  terms  of  section  18  of  the  Framework 
Agreement  which  expressly  provides  that  representatives  of  the  parties  may  confer  at  any  time  prior  to, 
during,  or  after  a  Commission  inquiry.  Sections  18,  25(d),  and  26  of  the  Framework  Agreement  expressly 
contemplate  the  filing  of  a  joint  submission  for  mandatory  consideration  by  the  Commission.  These 
provisions  exist  alongside  the  stated  purpose  in  section  2  of  the  Framework  Agreement  cited  earlier;  “to 
promote  co-operation. ..  .while  ensuring  the  dispensation  of  independent  and  impartial  justice”.  The 
process  utilized  by  the  parties  in  reaching  the  joint  submission  may  be  described  as  a  collaboration 
between  willing  participants,  taken  in  an  attempt  to  fashion  an  agreement  which  suits  their  mutual 
interests,  broadly  defined,  at  this  time. 

103.  Finally,  the  joint  submission  was  expressly  made  without  prejudice  to  the  positions  of  the  parties 
before  any  future  Commission. 

104.  What  the  working  group  process  did  accommodate  was  an  open  discussion  of  priorities,  which 
discussion  ultimately  led  to  a  reduction  in  the  strain  on  the  relationship  between  the  parties;  the  very  goal 
sought  by  Chief  Justice  Lamer  in  the  PEI  Reference.  That  open  discussion  of  varying  priorities  is  not 
something  that  can  otherwise  necessarily  be  expected  in  the  context  of  commission  proceedings.  The 
proceedings  are  too  akin  to  a  litigation  process,  which,  by  its  very  nature,  directs  parties  to  their  most  self- 
interested  positions.  That,  in  turn,  may  have  a  negative  impact  on  a  commission’s  ability  to  structure 
recommendations  that  are  rationally  related  to  the  parties’  real  interests.  In  fact,  it  has  the  potential,  as 
history  reflects,  of  increasing  the  strain  on  the  parties’  relationship  as  governments  decline  to  accept 
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commission  recommendations  and  judges,  in  turn,  respond  through  litigation.  Discussions  between  the 
parties  that  act  to  ameliorate,  rather  then  exacerbate  any  strain  in  the  parties’  relationship,  occurring  in  the 
context  of  commission  proceedings,  would  seem  appropriate  to  encourage. 

105.  lire  Commission  retains  its  role  as  intermediary  between  the  parties.  Judges  are  not  employees  of 
government.  With  that  distinction  come  advantages  and  disadvantages  to  both  parties  in  achieving  and/or 
balancing  their  respective  priorities  and/or  limitations.  The  setting  of  judicial  remuneration  is  properly 
protected  from  the  potentially  inappropriate  influence  of  both  the  prevailing  political  climate  and  the  then 
current  complement  of  judges.  The  intermediary  role  is  the  responsibility  of  the  Commission.  Thus,  any 
changes  in  remuneration  still  require  the  review  and  recommendation  of  an  independent,  effective,  and 
objective  Commission  to  avoid  the  possibility  of,  or  the  appearance  of  political  interference  through 
economic  manipulation. 


106.  A  collaborative  approacli  appears  to  have  been  utilized  in  the  context  of  the  most  recent  (2006) 
judicial  remuneration  proceedings  in  Alberta.  Following  that  government’s  rejection  of  the  2003  Alberta 
Commission’s  salary  recommendations,  and  similarly  to  Ontario,  the  judges  applied  for  judicial  review  of 
the  Alberta  government’s  reasons.  Reconsideration  was  ordered.  No  further  reasons  were  forthcoming. 
The  judges  appealed  and  the  Attorney-General  cross-appealed.  That  litigation  was  extant  at  the  time  of 
the  2006  Alberta  Judicial  Compensation  Commission  proceedings.  Before  the  2006  Alberta  Commission, 
the  parties  made  a  joint  submission  with  respect  to  salary  rates  and  pension  modifications,  which  was 
adopted  by  that  Commission.  A  joint  submission  was  also  placed  before  the  2000  Alberta  Commission 
and  was  adopted  by  that  Commission  with  one  addition  (pages  9-10,  2006  Alberta  Judicial  Compensation 
Commission  report.  May  29,  2006). 

107.  This  Commission  is  aware  as  well  of  the  context  in  which  its  report  is  being  made.  The  PEI 
Reference  required  only  that  commissions  make  non-binding  recommendations  regarding  salary  and 
benefits,  including  pension.  The  Framework  Agreement  makes  salary  recommendations  binding,  while 
pension  recommendations  are  not.  This,  frankly,  has  the  potential  to  create  a  certain  dilemma  for  any 
Commission  convened  under  the  Framework  Agreement.  It  has  the  authority  to  bind  the  government  in 
respect  of  salary  and  benefit  levels  and  will  set  those  levels  having  regard  to  the  criteria  set  out  in  the 
Framework  Agreement,  and  including  any  other  factors  it  considers  appropriate. 

108.  Yet  pension  is  an  immensely  important  feature  of  any  compensation  package  and  particularly  so 
for  judges.  Having  been  appointed  at  a  later  stage  in  fife,  judges  typically  have  less  time  to  accrue 
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pensionable  service  and  pension  contributions  have  less  time  to  accrue  value  for  the  benefit  of  the  pension 
plan.  Judges’  pensions  therefore  represent  a  significant  benefit  as  well  as  a  significant  cost  in  a 
compensation  package. 

109.  Thus,  the  Commission  is  aware  that  binding  salary  recommendations  may  have  an  impact  on  the 
government’s  response  to  any  non-binding  recommendations  on  pension.  Certainly  history  in  Ontario  has 
shown  that  to  be  the  case.  To  the  extent  that  this  is  structurally  part  of  this  process,  one  significant 
advantage  in  adopting  the  joint  submission  with  its  proposed  changes  to  the  pension  plan,  is  that,  for  the 
first  time,  by  eliminating  salary  indexing,  it  puts  future  Commissions  in  the  position  of  being  able  to  make 
significantly  more  accurate  comparisons,  and,  by  encouraging  the  kind  of  collaborative  work  evidenced 
by  the  parties  before  us,  has  the  potential  to  enhance  the  effectiveness  of  the  Commission  process  by 
reducing  the  time,  if  not  also  the  cost  associated  with  these  proceedings  to  the  extent  that  the  parties  are 
able  to  continue  to  agree  to  costings  associated  with  various  options.  All  of  those  features  would  act  to 
ameliorate  the  strain  on  die  parties’  relationship,  thereby  enhancing  judicial  independence. 

CONSIDERATION  OF  THE  REMAINING  CRITERIA 

110.  In  the  circumstances  of  the  joint  submission  before  us,  and  the  without  prejudice  position  of  the 
parties,  we  expressly  decline  to  comment  on  the  parties’  positions  with  respect  to  appropriate 
comparators. 

111.  We  are  of  the  view  that  the  benefits  to  the  parties  in  recommending  the  joint  submission  far 
outweigh  a  more  detailed  consideration  by  us  of  prevailing  economic  conditions  in  the  province  and  the 
growth  in  real  per  capita  income  over  the  period  of  our  mandate.  The  parties  have  taken  those  factors  into 
account  in  structuring  the  joint  submission.  We  merely  note  in  addition,  that,  as  set  out  earlier,  the  joint 
submission  places  the  judges’  salaries  between  competing  comparators,  while  giving  appropriate 
consideration  to  judges  holding  administrative  responsibilities.  Benefits  are  uniquely  enhanced  by  the 
one-time  coverage  for  actuarial  advice  to  individual  judges.  Finally,  critical  improvements  to  the  pension 
plan  will  assist  in  enabling  the  Ontario  Court  of  Justice  to  continue  to  attract  qualified  applicants  and,  by 
providing  enhanced  early  retirement  opportunities,  will  respond  to  the  needs  of  current  members  of  the 
bench  to  the  benefit  of  both  those  judges  and  the  court. 


*  * 


* 
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CONCLUSION 


1 1 2.  Having  regard  to  all  of  the  above,  the  Commission  hereby  recommends  that  paragraphs  3  through 
8  inclusive  of  the  joint  submission  filed  by  the  parties  be  implemented. 

113.  For  greater  clarity,  we  hereby  recommend  the  following: 

a) .  That  salaries  to  be  set  as  follows: 

April  1,2004 -$213,054 
April  1,  2005  -  $219,979 
April  1,  2006  -  $228,338 

-these  amounts  are  inclusive  of  LAI  Canada  increases 

For  2007/2008/2009,  salary  to  increase  by  IAI  Canada,  as  provided  in  the 
Framework  Agreement. 

b) .  That  the  9.65%  salary  differential  for  Senior  Regional  Judges  be  maintained,  subject 
only  to  the  restriction  in  the  Davie  Commission  report  governing  the  maximum  level  of 
the  differential.  For  the  Associate  Chief  Justices  and  the  Chief  Justice,  the  same  salary 
differential  provided  for  in  the  Davie  Commission  report  will  apply. 

e).  That  pension  plan  amendments  be  implemented  as  set  out  in  the  chart  attached  to  the 
parties’  joint  submission  for  those  judges  who  exercise  the  one-time  irrevocable  choice 
set  out  in  paragraph  d)  below,  and  forjudges  appointed  after  the  release  of  the  6th  and  7th 
Commission  Report  In  addition  to  the  pension  features  set  out  in  the  chart,  the  new 
pension  features  to  provide  for  CPI  indexing  in  place  of  salary  indexing.  As  set  out  in  d) 
below,  these  pension  features  are  to  have  no  applicability  to  judges  who  retired  prior  to 
June  1,  2007. 

d).  That  the  new  provisions  of  the  Provincial  Judges  Pension  Plan  be  available  to  active 
members,  as  defined  under  the  Plan,  as  of  June  1,  2007.  Effective  on  release  of  this 
report,  any  active  member  of  the  Plan  as  of  June  1,  2007,  including  judges  who  retried 
after  that  date,  shall  be  required  to  make  a  one-time  irrevocable  choice  between  the 
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current  provisions  and  the  new  provisions  before  April  30,  2008.  Where  a  judge  retiring 
after  June  1,  2007  elects  the  new  provisions,  any  adjustment  in  pension  payments  shall  be 
retroactive  to  the  actual  date  of  retirement.  For  clarity,  the  new  provisions  are  not  to  be 
available  or  applicable  to  judges  who  retired  prior  to  June  1,  2007. 

e)  1).  That  Ontario  Government  mileage  reimbursement  policy  be  implemented  on 
die  date  that  policy  was  changed.  Any  further  improvements  to  the  Ontario 
Government  mileage  reimbursement  policy  be  applied  to  judges  and 
implemented  effective  the  date  that  policy  is  changed  during  the  period  up  to 
March  2010. 

2) .  That  a  benefits  booklet  be  made  available  to  Judges  as  soon  as  practicable. 

3) .  That  representation  costs  of  the  OCJ  for  the  6th  and  7*  Commissions  be  paid 
as  follows: 

i)  Disbursements  (including  actuarial  fees  and  disbursements, 
other  expert  advice,  and  including  lawyers’  disbursements): 
$226,003.76 

ii) .  Payment  for  actuarial  advice  to  individual  judges  per  the 

election  to  be  made  by  individual  judges  referred  to  in  paragraph 
d)  above:  $100,000.00 

iii) .  Legal  fees:  $  485,000.00 

iv) .  Any  unused  balance  under  i)  and  ii)  above,  will  be  applied  to 

legal  fess,  in  addition  to  the  amount  set  out  in  iii)  above. 

1 14  We  note  that  the  parties  agreed  that  salary  retroactivity  is  payable  as  in  the  past,  to  both  non- 
retired  and  retired  judges. 


115.  We  append  to  this  report  as  Appendix  “A”  the  joint  submission  filed  by  the  parties. 
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Dated  at  Toronto,  Ontario  this  25th  day  of  February,  2008. 


-Mom 

Q>  Slt/IaoCj 

1 

.  j 

Marilyn  A.  NaimJ 

Chair 
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APPENDIX  ‘A’ 


IN  THE  MATTER  OF  THE  COURTS  OF  JUSTICE  ACT  AND  IN  THE  MATTER  OF 
THE  SIXTH  PROVINCIAL  JUDGES  REMUNERATION  COMMISSION  (2004) 


BETWEEN: 


THE  ONTARIO  CONFERENCE  OF  JUDGES 

(the  "Judges”) 

-  and  - 


HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF  THE 
PROVINCE  OF  ONTARIO 

(the  "Ontario  Government ,r) 


1 .  Pursuant  to  Section  1 8  of  the  Framework  Agreement,  representatives  of  Her  Majesty  the 
Queen  in  Right  of  the  Province  of  Ontario  and  the  Ontario  Conference  of  Judges  have 
conferred,  and  have  agreed  that  each  party  will  request  that  the  Sixth  Judicial 
Remuneration  Commission  adopt  the  provisions  set  out  in  paragraphs  3-8  below  as  the 
recommendations  to  be  made  by  the  Commission  pursuant  to  the  terms  of  the  Framework 
Agreement. 

2.  As  part  of  this  agreement,  the  parties  have  agreed  to  request  that  the  members  of  the 
current  6th  Commission  be  reappointed  as,  and  sit  simultaneously  as,  the  Commissioners 
for  the  7th  Commission,  covering  the  period  April  1,  2007  to  March  31,  2010.  If  they 
agree,  the  parties  will  take  all  measures  necessary  to  reappoint  them  as  Commissioners 
for  the  7th  Triennial  Commission. 

3.  The  following  provisions  on  salary  will  be  submitted  to  the  Commission  for  approval: 

April  1 ,  2004  salary  $2 1 3 ,054 

April  1 , 2005  salary  $2 1 9,979 

April  1, 2006  salary  $228,338 

-inclusive  of  Canada  1AI  increases. 

For  2007/2008/2009,  salary  to  increase  by  1AI  Canada,  as  provided  in  the  Framework 
Agreement 

4.  The  9.65%  salary  differential  for  Senior  Regional  Judges  will  be  maintained,  subject  only 
to  the  restriction  in  the  Davie  award  governing  the  maximum  level  of  the  differential.  For 
the  Associate  Chief  Justices  and  the  Chief  Justice,  the  same  salary  differential  provided 
for  in  the  Davie  award  will  apply. 
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5.  The  attached  chart  represents  the  new  pension  features,  for  those  judges  who  exercise  the 
one-time  irrevocable  choice  set  out  in  Paragraph  7  below,  and  for  judges  appointed  after 
the  release  of  the  6th  and  7th  Commission  Report.  The  parties  will  agree  on  the  text 
necessary  to  give  effect  to  these  changes.  In  addition  to  the  pension  features  set  out  in  the 
chart,  the  new  pension  features  will  provide  for  Canada  CPI  indexing  in  place  of  salary 
indexing.  As  set  out  in  paragraph  7  below,  these  new  pension  features  have  no 
applicability  to  judges  who  retired  prior  to  June  1 , 2007. 

6.  The  Ontario  Government  agrees  that  it  will  make  its  best  efforts  to  enact  amendments  to 
the  Judges  Pension  Plan  necessary  to  reflect  the  changes  provided  for  in  this  document 
An  Order-  in-Council  setting  out  the  amendments  to  the  Pension  Plan  will  be  submitted 
to  Cabinet  for  approval  on  August  1 6,2007.  In  any  event,  it  is  agreed  that  no  submissions 
regarding  this  joint  position  of  the  parties  will  be  made  to  the  6th  and  7th  Commission, 
unless  and  until  such  amendments  are  made,  it  being  understood  that  the  amendments 
will  provide  that  the  pension  changes  will  not  become  effective  unless  approved  by  the 
6th  and  7th  Commissions. 

7.  The  new  provisions  of  the  Provincial  Judges  Pension  Plan  shall  be  available  to  active 
members,  as  defined  under  the  Plan,  as  of  June  1,  2007.  Effective  on  release  of  the 
Commissions’  Report,  any  active  member  of  the  Plan  as  of  June  1,  2007,  including 
judges  who  retired  after  that  date,  shall  be  required  to  make  a  one-time  irrevocable  choice 
between  the  current  provisions  and  the  new  provisions  before  April  30,  2008.  Where  a 
judge  retires  after  June  1,  2007  elects  the  new  provisions,  any  adjustment  in  pension 
payments  shall  be  retroactive  to  the  actual  date  of  retirement.  For  clarity,  the  new 
provisions  will  not  be  available  or  applicable  to  judges  who  retired  prior  to  June  1 ,  2007. 

8.  The  following  changes  will  also  be  submitted  to  the  Commission  by  the  parties  for 
approval: 

a.  Ontario  Government  mileage  reimbursement  policy 
implemented  on  the  date  that  policy  was  changed.  Any 
further  improvements  to  the  Ontario  Government  mileage 
reimbursement  policy  will  be  applied  to  Judges  and 
implemented  effective  the  date  that  policy  is  changed 
during  the  period  up  to  March  2010. 

b.  A  benefits  booklet  will  be  made  available  to  Judges  as  soon 
as  practicable. 

c.  Representation  Costs  of  the  OCJ  for  the  6th  and  7th 
Commissions  will  be  paid  as  follows: 

i.  Disbursements  (including  actuarial  fees  and 
disbursements,  other  expert  advice,  and  including 
lawyers  disbursements):  $  226,003.76 
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ii.  Payment  for  actuarial  advice  to  individual  judges 
per  the  election  to  be  made  by  individual  judges 
referred  to  in  paragraph  5  above:  $100,000.00 
(maximum) 

iii.  Legal  fees:  $485,000.00 

iv.  Any  unused  balance  under  i  and  ii  above,  will  be 
applied  to  legal  fees,  in  addition  to  the  amount  set  out  in  iii 
above. 

9.  In  addition  to  the  Recommendations  to  the  Commission  as  set  out  above,  the  parties 
agree  as  follows: 

(a)  By  mutual  agreement  of  the  parties,  the  8th  Commission’s  inquiry  will  take  place 
under  the  Framework  Agreement  beginning  in  2010,  save  that  its  inquiry  will 
cover  the  four  year  period  April  1,  2010  to  March  31,  2014,  with  the  subsequent 
Commission  held  in  2014  and  thereafter  in  four  year  cycles. 

(b)  By  mutual  agreement,  the  Framework  Agreement  will  be  amended  as  required  but 
only  as  needed  to  give  effect  to  (a). 

1 0.  This  Joint  Submission  is  made  without  prejudice  to  the  position  of  either  party  respecting 
future  judicial  remuneration. 

1 1 .  The  undersigned  representatives  of  the  parties  hereby  agree  to  recommend  the  provisions 
above  to  their  principals  to  be  ratified  by  them  no  later  than  August  16,  2007. 


DATED  at  ^^^)this  j|  day  of  I  ,  2007 


ONTARIO  CONFERENCE  OF  JUDGES  HER  MAJESTY  THE  QUEEN  IN 
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